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This report provides a framework for answering the following question: is it

advisable for polities to enact and enforce laws that prohibit the expression of hate speech

on a broad basis, including contexts that do not involve the direct incitement of imminent

lawless action that is likely to occur, direct threats, or the targeted uttering of words that

are likely to incite an immediate breach of the peace? To answer this question, one must

take into account the costs (and potential costs) of such laws, and consider the benefits of

alternative methods and laws that do not endanger the freedom of speech. I conclude that

hate speech laws of broad scope violate the principles and practices of a free society for a

number of reasons, especially given the fact that alternative approaches to deal with

racism are readily available.

I. Introductory Remarks

All reasonable persons agree that racism and hate crimes are immoral and harmful

to individuals and the social order. Fostering tolerance and punishing crimes stemming

from racism are compelling state interests. When governments prohibit racist speech as a

means to combat these evils, the question is whether the particular laws and approaches

the government adopts to deal with the problem are advisable, and for what reasons? In

evaluating laws against hate speech, it is important to bear some fundamental distinctions



response to targeted hate speech (this is the problem of maintaining "public order.")!

slavery. Thus, we may distinguish between direct and longer-range harms.2

1 On public order in general as a basis for restrictions on speech, see, e.g., David Barnum, "The
Constitutionality of Public Protest Activity in Britain and the United States," ... On psychic harm, see the
essays in Mari J. Matsuda, et al., Words That Wound: Critical Race Theory, Assaultive Speech, and the
First Amendment (Westview Press, 1993).
2 See, e.g., Alexander Tsesis, Destructive Messages: How Hate Speech Paves the Way for Harmful Social
Movements (New York University Press, 2002).



3 See Anuj C. Desai, "Attacking Brandenburg with History: Does the Long-Term Harm of Biased Speech
Justify a Criminal Statute Suppressing It?" 55 Federal Communications Law Journal 353 (2003), pp. 373-
390, esp. p. 380.



feelings of insecurity; provoking a disturbance of the peace.4 Note that these harms can

otherwise spark disturbance of the peace.s In these cases, the causal link between the

4 See Robert J. Boeckmann and Carolyn Turpin-Petrosino, "Understanding the Harm of Hate Crime," 50
.Journal of Social Issues (2002), pp. 207-225. This article is a nice overview of the essays in the
symposium on hate crimes and hate speech in this volume. See also Donald Alexander Downs, Nazis in
Skokie: Freedom, Community, and the First Amendment (University of Notre Dame Press, 1985);" Skokie
Revisited," Notre Dame Law Review 1985; Mari J. Matsuda, et al., Words That Wound.
S Such laws are present in virtually all societies, including the United States, where the First Amendment
provides the most extensive protection of free speech in the world. In general, see Louis Greenspan and
Cyril Levitt, Under the Shadow of Weimer: Democracy, Law and Racial Incitement in Six Countries
(Praeger, 1993).



6 James Weinstein, Hate Speech, Pornography, and the Radical Attack on Free Speech Doctrine (Westview
Press, 1999), p. 103.
7 Weinstein, Hate Speech, Pornography, and the Radical Attack on Free Speech Doctrine, p. 132.



speech and hate speech laws per se.8 Other studies support the conclusion that well-

actively enforced hate propaganda laws adds to the conclusion that factors other than hate

speech played major roles in bringing about the Holocaust. I I The failure of the

8 David Caplovitz and Candace Rogers, Swastika 1960 (Anti-Defamation League, 1961).
9 See Desai, "Attacking Brandenburg with History," pp. 364-6. See also Aryeh Neier, Defending My
Enemy: American Nazis, The Skokie Case, and the Risks of Freedom «Dutton, 1979).
10 Enzo Traverso, Understanding the Nazi Genocide: Marxism after Auschwitz (Pluto Press, 1999). Peter
Drucker, trans.
II Desai, "Attacking Brandenburg with History," pp. 367-8.
12 This is a major theme in Neier, Defending My Enemy.



13 Weinstein, Hate Speech, Pornography, and the Radical Attack on Free Speech Doctrine, p. 131.
14 See, e.g., Edward Donnerstein, Daniel Lenz, and Steven Penrod, The Question of Pornography:
Research Findings and Policy Implications (Free Press, 1987); Donald Alexander Downs, The New Politics
o{Pornography (University of Chicago Press, 1989), esp. Ch. 5.
1 See, e.g., Donald A. Downs, "Pornography," in Encyclopedia Enearta, 2005.



there are three major models or conceptions of causality. 17The first notion of causality is

E."I8 Thus, X must be present for Y to occur, as must other factors in the set. (W is

necessary, but not sufficient.)19 This concept of causality does not necessarily tell us

helpful to say Cl causes E than to say C2 or any other member of C (d) causes E.,,20

16 Tsesis, Destructive Messages. See the criticism of Tsesis's book by Desai, "Attacking Brandenburg with
History."
17 In this discussion of the models of causation, I am indebted to the work of five scholars: Frederick
Schauer, H.L.A. Hart, Tony Honore, Stephen Morse, and Anuj Desai. I have also utilized these models in
my book on pornography, The New Politics of Pornography, Ch. 5.
18 Desai, "Attacking Brandenburg with History," p.368. Desai's illuminating analysis is drawn from
Frederick Schauer, "Causation Theory and the Causes of Sexual Violence," 1987 American Bar
Foundation Research Journal 737, pp. 742-43.
19 Necessary and sufficient causality is the tightest form, as in the model, Y would occur every time X was
present, and X could cause Y without the presence of any other variable. See Stephen Morse, "Crazy
Behavior, Morals, and Science: An Analysis of Mental Health Law, 51 Southern California Law Review
527 (1978); "Failed Explanations and Criminal Responsibility: Experts and the Unconscious," 68 Virginia
Law Review 971 (1982).
20 Desai, "Attacking Brandenburg with History," page 369.



policy (the most amenable "stress point,,).24 In this approach, detenninations of causality

21 This is Desai's emphasis in "Attacking Brandenburg with History," p. 369.
22 See H.L.A. Hart and A.M. Honore, Causation in the Law (Oxford University Press, 1985), pp. 26-61.
23 People v. Stamp, 82 Cal. Rptr. 598 (1969).
24 Guido Calabresi is the leading advocate of this position.). See Calabresi, "Concerning Cause and the Law
of Torts," 43 University o/Chicago Law Review 69 (1975).



are based on policy considerations, not some scientifically neutral assessment,25 In the

replete with examples of society linking rhetoric to harmful results because of the moral

and psychological association of the speech with harm and disapprova1.27 The danger

25 Calabresi' s notion of attributive causality is a form of pragmatism as that philosophy is commonly
understood. See, e.g., Eric Macgilvray, Restructuring Public Reason (Harvard University Press, 2004).
26 Take a criminal law case in the 1950s in which a battered woman leaves her home after an attack and
sleeps outside in the cold because she is afraid to return to the house that night. If she dies due to exposure,
is the husband guilty of homicide? A few decades ago, this question would never have been asked because
social policy did not recognize domestic violence as a major problem. Today, one might attribute guilt to
the husband because social policy now recognizes domestic violence as something social policy should
address. In general, see Donald Alexander Downs, More than Victims: Battered Women, the Syndrome
Society, and the Law (University of Chicago Press, 1996).
27 Philosopher David Hume maintains that psychological association or the "relation of ideas" constitute the
basis upon which human beings construct the content and contours of such moral concepts as property. The
association between hate speech and hate crime is similar in nature, as we naturally link speech and action.
See Hume, A Treatise on Human Nature (Oxford University Press, 1978), Book III, "Of Morals," pp. 501-
34. L.A. Selby-Bigge and P.H. Nidditch, eds. Free speech as a system cannot exist unless we make a
fundamental distinction (rebuttable under narrow circumstances) between speech and action. Equating
speech and action can amount to thought control.



28 Morse, "Crazy Behavior, Morals, and Science," pp. 565-71.
29 Desai, "Attacking Brandenburg with History," p. 372.



[W]hy was it in Germany rather than in any number of other European
countries that the Nazis came to power? Was the level of anti-Semitic
messages higher in Germany? Many historians argue that the answer is
'no,' which suggests that there may not even be a correlative connection
let alone a causal one in the relevant, probabilistic sense. Without asking a
comparative question, one simply does not know whether every society,
when faced with the economic and social conditions of Weimar Germany,
would necessarily have responded with some sort of discriminatory
oppression ... irrespective of what happened in the immediately proceeding
nine centuries in that country,30



does not really care about protecting racial and national minorities from harm.3) In the

31 "'Germany for Germans': Xenophobia and Racist Violence in Germany. " Human Rights Watch/Helsinki.
1995 Report. See also the response by Manfred H. Wiegandt in Human Rights Quarterly (1997).



and the individual is encouraged to think about.,,32 Accordingly, the impact of hate

never before. The outcry that arises when a hate crime is made public attests to this fact. 33

32 Gloria Cowan, et al. "Hate Speech and Constitutional Protection: Priming Values of Equality and
Freedom," 58 Journal of Social Issues 247 (2002), p. 259. Cite other examples here, too.
33 On the evolution of attitudes toward race, see, e.g., Paul M. Sniderman and Edward G. Carmines,
Reaching beyond Race (Harvard University Press, 1987).
34 Herbert L. Packer, The Limits of the Criminal Sanction (Stanford University Press, 1968).



pornography has at least some useful effects.35 But, as James Weinstein points out, it is

marginalized in public discourse?,,36 No doubt some benefits are gained from broadly

3S See, e.g., Nadine Strossen, Defending Pornography: Free Speech, Sex, and the Fight for Women's Rights
(NYU Press, 1995).
36 Weinstein, Hate Speech, Pornography, and the Radical Attack on Free Speech Doctrine, pp. 138-9.
Emphasis added.



37 Frances D'Souza, introduction to Striking the Balance: Hate Speech. Freedom of Expression and Non-
Discrimination (Sandra Coliver, ed., 1991), p. vii. See also Weinstein, Hate Speech. Pornography. and the
Radical Attack on Free Speech Doctrine, p. 138.
38 See the discussion of "definitional problems" in Desai, "Attacking Brandenburg with History," pp. 358-
62.



publications which are of a seemingly high standard and professional character.,,39

the first place.4o

39 Anthony Dickey, ""English Law and Race Defamation," 14 New York Law Forum 9 (1968), pp. 24-5.
40 Paul Iganski, "Legislating against Hate: Outlawing Racism and Anti-Semitism in Britain," 58 Critical
Social Policy (1999), pp. 129-40. Other articles in this symposium raise similar points.



punishing hate speech depends upon the psychological states and incentive structures of

individuals and groups, and is not straightforward.41 The fact that hate speech laws can

41 Dhammika Dhannapala and Richard H. McAdams, "Words that Kill? Economic Perspectives on Hate
Speech and Hate Crimes," Working Paper 2003-05. University of Connecticut, Department of Economics,
Working Paper Series.



censorship without taking politics into consideration.42

42 On the politics of regulation in general, see James Q. Wilson, ed., The Politics of Regulation (Basic
Books, 1980). As applied to pornography, see Paul S. Boyer, Purity in Print: Book Censorship in America

from the Gilded Age to the Computer Age (University of Wisconsin Press, 2002), second edition. On the
misapplication of college speech codes in America because of political pressure, see Donald Alexander
Downs, Restoring Free Speech and Liberty on Campus (Cambridge University Press, 2005); and Alan
Charles Kors and Harvey A. Silverglate, The Shadow University: The Betrayal of Liberty on America's
Campuses (Free Press, 1998).
43 See Weinstein, Hate Speech, Pornography, and the Radical Attack on Free Speech Doctrine, pp. 142-
147. Weinstein's analysis here is drawn from essays in Striking a Balance.



44 Patricia M. Leopold, "Incitement to Hatred-The History of a Controversial Criminal Offence,"1977
Journal of Public Law 389, p. 394.
45 See Downs, Nazis in Skokie.



46 Leopold, Incitement to Hatred, p. 397-8.
47 Weinstein, Hate Speech, Pornography, and the Radical Attack on Free Speech Doctrine, p. 151, citing
Roger Errera, "In Defense of Civility: Racial Incitement and Group Libel in French Law," and Geoffrey
Bindman, "Incitement to Racial Hatred in the United Kingdom: Have We Got the Law We Need?," in
Striking a Balance.



information or knowledge of the groups' presence, and might encourage the groups to

resort to more sinister action. (The "safety valve" argument has never been empirically

demonstrated, however.)

Group Libel Laws and Free Speech

The United States has also had a checkered history when it comes to punishing

general racist rhetoric. Though First Amendment law now protects general hate speech

except in the case of targeted threats and fighting words, laws against "group libel" were

once punishable. And many colleges and universities attempted to pass numerous

"speech codes" throughout the later 1980s and the 1990s. These codes constituted

renewed forms of group libel or restrictions on racialist expression in higher education.

Neither of these movements proved successful.

The U.S. Supreme Court narrowly upheld Illinois' group libel law in 1952

(Beauharnais v. Illinois), opening the door to similar legislation across the country. But

though group libel had some prominent advocates (most notably the famous sociologist

David Reisman, who wrote a series of law review pieces in the 1942 advocating such

measures), only a handful of states passed such laws, and enforcement was sporadic, at

best. Most importantly, leading civil rights advocates (including prominent Jewish groups

who had once supported group libel laws) decided that these laws were detrimental to the

cause of social justice rather than helpful. Such groups as the Anti-Defamation League,

The American Jewish Committee, and the American Jewish Congress grew concerned

about some of the problems discussed above; in addition, they came to the conclusion

that extensive free speech is the ally of equality and social justice, not the enemy of these



veto," and related doctrines.49 The viewpoint neutrality doctrine stipulates that all

48 Gordon W. Allport, The Nature of Prejudice (Addison-Wesley Press, 1954), Ch. 29 ("Ought There to Be
a Law?"). For this discussion of group libel laws, Reisman, and Allport, I am indebted to Samual Walker's
Hate Speech: The History of a Conflict (University of Nebraska Press, 1994), Ch. 5. See also my Nazis in
Skokie, Chs. 1& 8. Reisman's essay, entitled "Democracy and Defamation," appeared in three editions of
Volume 42 Columbia Law Review (1942).
49 A voluminous literature exists on this topic. See, e.g, Harry Kalven, Jr. The Negro and the First
Amendment (University of Chicago Press, 1965).



application (almost always targeting conservatives).50 And by restricting speech and

50 For a small sampling of this copious literature, see, e.g., Kors and Silverglate, The Shadow University;
Downs, Restoring Free Speech and Liberty on Campus; Nat Hentoff, Free Speechfor Me, notfor Thee:
How the American Left and Right Relentlessly Censor Each Other (Harper Collins, 1992); Richard
Bernstein, Dictatorship of Virtue: Multiculturalism and the Battle for America's Future (Alfred E. Knopf,
1994); in Edith Kurzweil and William Phillips, eds., Our Country, Our Culture: The Politics of Political
Correctness (Partisan Review Press, 1994).



ideas, codes often fostered resentment, animosity, and incivility (moral bullying)-the

very mentalities that the codes were designed to ameliorate. Today, institutions of higher

learning are under attack for being hostile to conservative ideas, even though

conservatism is a major philosophy in the country.

A key problem in the speech code era has been politicized enforcement.

Philosopher Timothy Shiell pinpointed this problem in one of the more thoughtful books

on speech codes. Shiell concludes that who enforces the rules (and how they are

enforced) is often more important than what they actually say. He points to the case of

the men's basketball coach at Central Michigan University, who was fired for using the

word "nigger" in a locker room speech, even though the minority players approved of the

use of the term in that particular context. "All they [enforcement officials] needed was a

complaint to convict him. This list of abuses could go on and on ... the apparatus of the

administration and enforcement of speech regulations tends to encourage over

zealousness as a means of career advancement." Furthermore, "even unsuccessful

prosecution has a chilling effect on speech."SI

V. Conclusions

Given the problems Ihave discussed, there are reasons to be wary of laws that

prohibit general racist expression and rhetoric, except when such expression takes place

in such narrowly defined contexts as threats targeted at individuals; fighting words

targeted directly at individuals; and direct incitements of imminent lawless action that is

likely to occur. In these cases, the harm is demonstrable, and is the causal link between

the expression and the harm. When it comes to more generalized forms of hate speech,

51 Timothy C. Shiell, Campus Hate Speech on Trial (University of Kansas Press, 1998), p.1Sl.



the best remedies appear to be alternative forms of combating hate speech, which include

the rigorous enforcement of laws against discriminatory conduct and hate crimes;

government and societal condemnation of racial hatred; and appropriate surveillance of

hate group conduct and activity. Ample means short of broadly based censorship exist to

combat racism and hate, and which do not pose dangers to the status of freedom of

speech and thought.


