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Court File No. T107333/5405 and T1074/5505
CANADIAN HUMAN RIGHTS TRIBUNAL

BETWEEN:
RICHARD WARMAN

Complainant

-and -

CANADIAN HUMAN RIGHTS COMMISSION
- and -
MARC LEMIRE

Respondent

REPLY SUBMISSIONS OF THE APPLICANTS FOR INTERESTED PARTY
STATUS, THE LEAGUE FOR HUMAN RIGHTS OF B’NAI BRITH CANADA,
CANADIAN JEWISH CONGRESS and FRIENDS OF SIMON WIESENTHAL

CENTRE FOR HOLOCAUST STUDIES

i, The League for Human Rights of B’nai Brith Canada, Canadian Jewish Congress and
Friends of Simon Wiesenthal Centre for Holocaust Studies (the “Applicants”), make these
submissions by way of reply to the submissions of the respondent, Marc Lemire, on their
application for Interested Party Status.

2, Mr. Lemire offers two reasons for opposing the Applicants® intervention application.
First, he says that the Applicants “offer nothing to the proceedings that cannot and will not be
provided by the Attomey Gereral of Canada and the Canadian Human Rights Commission”
(p. 1 of Mr. Lemire’s submissions). Second, he says that if the Applicants intervene, it will
cost him more money because the hearing will be extended and he will have additional
photocopying, faxing, and cuurer costs. The Applicants submit that the first argument is

untrue on the facts, and that the second is not a reagon to deny their application for interested
party status.
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3 On the first point, Mr. Lemire appears to suggest that because the Applicants, the
Attorney General of Canada, and the Canadian Human Rights Commission, share the ultimate
view that section 13 of the Canadian Human Rights Act is constitutional, the Applicants have
nothing unique to add. However, the Human Rights Tribunal will determine the
constitutionality or unconstitutionality of section 13 based on the evidence and argument put
before it relevant to section 1 of the Charter, not on the basis of the number of parties in
favour of a particular outcome. Thus, the relevant question is whether the Applicants are in a

position to offer unique section | evidence and argument.

4. The Applicants represent a group that is a frequent target of hate propaganda.
Members of minority groups including the Canadian Jewish community rely heavily on anti
hate-speech legislation, such as section 13 of the Canadian Human Rights Aci, for their
physical and psychological security. As representatives of the Canadian Jewish community,
and as groups that have consistently worked to combat hate-speech, the Applicants have a
unique expertige and perspective to offer to the Tribunal.

s. Although Mr. Lemire correctly points out that the Applicants all have a long-standing
interest and expertise in the laws and policies relating to hate speech, and that both cousts and
legislatures have heard submissions from them, the Attomey General of Canada and the
Human Rights Commission Haman Rights do not represent the views of the Applicants, or of
the Canadian Jewish community.

6. A number of court decisions suggest that the fact that a proposed intervener may make
submissions similar to those of a party is not a sufficient reason to deny leave to intervene. An
intervener’s submissions need only place the issues in a “slightly different perspective” than
that of the parties. (See, for example, Peel (Regional Municipality) v. Great Atlantic & Pacific
Co. of Canada Ltd. (1990), 74 O.R. (2d) 164 (C.A.))

7. Furthermore, the Applicants have undertaken not to duplicate the positions of the
complainant and of the Commission, and to work with the complainant and counsel to the

Commission to ensure that there is no duplication of evidence.
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8. Mr. Lemire also apposes the Applicants’ application for interested party status on the
basis that he will incur additional costs. With respect, this is not a reason to deny the
Applicants interested party status. The Ontario Court of Appeal has said, in the context of
motions to intervene in the courts, that the mere fact that an intervention will expand the
number of submissions to which the responding party will be obliged to reply to is for the
benefit of the court, and should not be viewed as an injustice, (See, for example, Lowuie v.
Lastman (2001), 208 D.L.R. (4”) 380 (C.A.).) The Applicants submit that the same principle
should apply before this Tribunal The Applicants have undertaken not to duplicate the
positions or evidence provided by the other parties. Any evidence or argument that they
present will therefore be for tae potential benefit of the Tribunal, and not an injustice. The
Tribunal can, if it sees fit, malke whatever costs award it deems fair and appropriate after the
hearing, based upon its views as to the merits and value to the Tribunal of the ¢vidence

adduced and arguments made by the proposed intsrveners.

9 Mr. Lemire also requests that the Tribunal order that the Applicants be required to pay
the costs incurred by Mr. Lentire because of additional photocopying and courier costs, and
the possibility of additional hearing time The Applicants submit that such an order would be
inappropriate. The Applicants are public interest organisations. They represent a vulnerable
group that relies heavily on an anti-hate speech provision that Mr. Lemire is trying to have
declared unconstitutional Should the Tribunal be of the view that the Applicants can make a
useful contribution to what is ultimately a public interest issue, they should not be penalised
for so doing. Indeed, the Applicants submit that this is precisely the kind of case tn which

parties ought to bear their owr: costs.

10.  The Applicants agree that, if they are granted interested party status, Mr, Lemire may
gerve only Mr. Kurz as representative of the Applicants, thereby minimising his
photocopying, faxing and courier costs,
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BLAKE, CASSELS & GRAYDON LLP
Barristers & Solicitors
Box 25, Commerce Court West
Toronto, Ontario MSL 1A9

Joel Richler

Sophie Nunnelley
Tel: 416.863.2451
Fax: (416) 863-2653

|
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DALE STREIMAN & KURZ'LLP
Barristers and Solicitors
480 Main Street North
Brampton, Ontario L&V 1P8

Marvin Kurz
Tel: 905.455.7300
Fax: 905.455.,4858
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STEVEN SKURKA & ASSOCIATES

Suite 110, 11 King Strest West

Toronto, Ontario MSH 4C7

Steven Skurka
Tel: 416.214.4611
Fax: 416.214.4782

Solicitors for the Proposed Interested Parties

TO: CANADIAN HUMAN RIGHTS TRIBUNAL
160 Elgin Street, 11 Floor

Ottawa, Ontario

Attention. Gwen Zappa
Manager, Registry Operations
Fax: 613.995.3484
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CANADIAN HIUMAN RIGHTS COMMISSION
344 Slater Stree:
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Giacomo Vigna
Tkram Warsame
Tel: 613.943.9152
Fax: 613.993.3089

RICHARD WARMAN

c/o Canadian Human Rights Tribunal
160 Elgin Street, 11™ Floor

Ottawa, Ontario

Complainant

BARBARA KULASZKA
P.O. Box 1635

9 Cheer Drive

Brighton, Ontario KOK 1HO

Tel; 613.4753150
Fax: 613.475,0648%

Solicitor for Marc Lemire, Respondent

The Attorney Ceneral of Canada
Department of lustice
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East Tower, Room 1144
Ottawa, Ontaric K1A OHB
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Fax: 613.954.1920
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Louie et al. v, Lastman
(Indexed as: Louie v. Lasttnan]

Court File No. M27810/C36567

Ontario Court of Appeal
Morden J.A.*

Judgment rendered: December 14, 2001

Appeal — Intervention -— Adults britvging action against putative father for
damages — Alleging failure to provide adequate support during dependency —
Basing claims on breach of fiduclary duty, unjust enrichment and
torts — Motions judge stiiking out statement of claim as disclosing no reason-
able cause of action — Foundation with experience representing young people
in family law matters seeking leave to intervene in appeal — Leave granted —
Foundation able to make useful contribution without causing injustice to
parties — Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rule 13.03(2).

Two adult males brought an action against a man whom they had recently
lecarned was likely their biological father. A motions judge struck out their claims,.
except the request for a declaration of paternity. on the basis that the claims were

. certain to fail at trial. The men appealed and a Poundation with considerable
experience representing young people in family law matters moved for leave to
intervene. It wished to argue that the legislation dealing with child support did not
constitute a complete code and that biological parents always had fiduciary
obligations to their children.

Held. the motion should be granted,

The Foundation would be able to make a useful contribution to the appeal with-
out causing injustice to the parties. It would place the issues in a slightly different
perspective and provide arguments regarding the potential impact of the decision on
children generally.

Cases referred to

Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada Ltd, (19%0),
46 Admin. LR. 1, 45 CPC. (2d) 1, 2 C.R.R. (2d) 327, 74 O.R. (2d) 164, 22
A.C.W.8, (3d) 292 — consd

Statutes referred to

Courts of Justice Act, R.5.0. 1990, ¢. C.43
s. 5(3) [am. 1996, c. 25, s. 9]

Divorce Act, R.S.C, 1985, ¢. 3 (2nd Supp.)

Family Law Act, R.S.0. 1990, ¢. F.3

* Designated by the Chief Justice of Ontario under s. 5(3) of the Courts ofJustiée
Act, R.S.0. 1990, ¢c. C.43, to hear this motion.
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Rules referred to

Rules of Cjvi] Procedure, RR.Q. 1990, Reg, 194
rale 13.03(2)

Conventions referred to

Convenrion or the Rights of the Child, November 20, 1989, 28 IL.L.M. 1456
art. 3
art. 4
art. 5
art. 9
art. 12

MoTioN for leave to intervene in an appeal from a judgment of
Benotto J., 199 D.L.R. (4th) 726, 7 C.C.L.T. (3d) 96, 54 O.R. (34d)
286, 105 A.C.W.S. (3d) 375, granting a motidn to strike out a state-
ment of claim for failure to disclose a reagonable cause of action.

Martha Mackinnon, for moving party, Canadian Foundation for
Children, Youth and the [_aw (written submissions only).

Sheila Block and Alexandra Clark, for responding party, defen-
dant in appeal, Melvin Douglas Lastman (written submissions only).

No one appearing for appellants, Kim Nathan Louie and Todd
Sheldon Louie.

The judgment of the court endorsed on the appeal record was as
follows:

[1] The Canadian Foundation for Children, Youth and the Law
moves for an order under rule 13.03(2) granting it leave to intervene
as a friend of the court in this appeal by the plaintiffs from a judg-
ment of Benotto J., the reasons for which are reported at 54 O.R.

(3d) 286, 199 D.L.R. (4th) 726 (8.C.J.). The motion has been argued
in writing by the moving party and the respondent in the appeal. The

appellants have not filed a factum but have notified the court that
they support the motion.

[2] 1 am satisfied that sufficient has been shown to grant the order
sought subject to the conditions set forth at the conclusion of this
endorsement.

(3] The basic matters to be considered on a motion such as this are
set forth in Peel (Regional Municipality) v. Great Atlantic & Pacific
Co. of Canada Ltd. (1990), 74 O.R. (2d) 164 (C.A.) at 167, particu-
larly “the issues which arise and the likelihood of the applicant being
able to make a useful contribution to the resolution of the appeal
without causing injustice to the immediate parties”,
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[4) As far as the issues in this appeal are concemed, it may be
noted from the appellants’ factum that the number of matters now in
issue is reduced from the number argued before, and decided by, the
motions judge. They now all relate to the submitted fiduciary
obligations of the defendant to the plaintiffs and no longer include
claims based on unjust enrichment or tort.

[5] The moving party has been granted intervener status in many
previous cases at all levels of tribunal and court. In family law
matters it has represented youth who seek access to their siblings and
it has significant experience representing youth in support applications
against their parents. I refer now to some of the basic submissions it
would make on the appeal.

[6] The moving party submits that the Family Law Act, R.S.0O.
1990, c. E.3, and the Divorce Act, R.S.C. 1985, ¢. 3 (2nd Supp.), are
not “complete codes’ with respect to support owed by parents to
their children. In making these submissions, it would refer to rights
contained in the United Nations Convention on the Rights of the
Child as they inform and complement the concept of “best interests”
and to the effect of the ratification of the Convention on domestic
law,

[71 Article 4 of the Convention requires state parties to undertake
all appropriate legisiative, administrative and other measures for the
implementation of the rights recognized in the Convention. Article 3
provides that in all actions concerning children, public and private
institutions, courts and administrative bodies and legislative bodies
shall make the best interest of the child a primary consideration.
Articles 5 and 12 outline the responsibilities of parents with respect
to their children and the right of the child to be heard in proceedings
affecting him or her. Article Q provides that children have a right of
access to their parents.

[8) The affidavit of Paul Wollaston, Chair of the moving party,
concludes: “If granted leave to intervene, the proposed intervenors
will rely on relevant domestic and international human rights obli-
gations and will make reference to relevant statutes and common law
principles relating to fiduciary duties, the best interests of children
and the standing of clildren in processes which affect them.”

[9] The moving party intends to submit that biological parents, as
such, without it being necessary to show they have assumed power
(as held by the motions judge), have the power or discretion of a
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fiduciary. It intends to rely on international documents to inform its
argument on the nature and scope of the relevant fiduciary obliga-
tions. On the same basis, it will submit that children have the right
to know the identity of their biological parents unless it can be
shown that it is not in their best interests that the identify be
disclosed. In addition, once the identity of the parent is known, the
child should be allowed to seek support in a timely way. Support
entitlement should be retroactive 1o at least the date on which the

parent knows that he or she is a parent, or reasonably ought to have
known.

[10] The moving party submits that the resolution of the issues in
this case, or, at least some of them, will have far-reaching conse-
quences to a number of children in Ontario. In particular, all children
are affected by a decision as to whether parents owe a fiduciary obli-
gation to their children that exists independently of, and in addition
to, any statutory duties with respect to child support. All children
whose parents have separated are affected by a custodial parent’s
decision to waive child support. Many children will be deeply
affected by any decision with respect to a parent’s obligation to
disclose his or her status as biological parent, if known. Children

- cannot (or can only with extreme difficulty) exercise their rights to
support and access to their parents if their parents do not disclose
their status as parent to the children.

[11] The general position of the responding party is that the
moving party’s proposed submissions would be of no assistance in
resolving the issues on the appeal. With respect, it appears to me that
the thrust of the responding party’s submissions in this regard is that
the proposed submissions of the moving party are not valid or are of
little weight. I wish to make it clear that in granting intervener
status I do not express any view on the ultimate merit of the moving
party’s position. I merely recognize that the moving party has
considerable experience in the subject matter of the appeal, or
certain aspects of it, which enabie it “to place the issues in a slightly
different perspective” (Peel (Regional Municipality) v. Great
Atlantic & Pacific Co. of Canada Ltd., supra, at 167) from that of
the appellants.

[12] While it may be that the actual decision of the court in this

appeal will have impact only on persons in exactly the same position
as the plaintiffs, I do not exclude the possibility that aspects of, or
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steps in, the court’s reasoning could bear on the rights of other
children and claims they may have against their biological parents.
At the end of the day, the court may not consider the moving party’s
submissions to be of assistance. As I have just said, I express no
opinion on the merits of its position. What is important is that the
court, Before making its decision on the correct result and on the
appropriate reasons that support this result, should have all of the
relevant possibilities brought to its attention, including submissions
on the impact of its judgment, not only on the parties, but on those
not before the court whose positions may be similar to but not the
same as the parties. '

[13] T am satisfied that the intervention order can be made without
causing any injustice to the responding party. It is true that the inter-
vention will expand the number of submissions to which the
responding party will be obliged to reply but this, which is for the
potential benefit of the court, is not an injustice. Further, having regard
to the conditions I attach to the intervention order, the responding
party may be compensated for any increased costs resulting from the
intervention but will not be liable for costs in connection with it,

[14] The conditions I impose are substantially those in Peel
(Regional Municipality) v. Great Atlantic & Pacific Co. of Canada
Lid., supra.

[15] I grant leave to the moving party to intervene as a friend of
the court on the following conditions:’

1) that it takes the record as it is and will not be permitted to adduce
further material;

2) that it will not seck costs on the appeal, but that costs may be
awarded against it;

3) that it celiver its factum on or before January _15, 2002;

4) that the time for delivery of the respondent’s factum both in the
appeal and in response to the moving party’s factum, is extended
to February 22, 2002; and

S) that the time 2llocated for its oral submissions be fixed by the
court hearing the appeal.

[16] The costs of this motion will be costs in the appeal.

' Motion granted.
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Further, if 8. 144(2) is applicable to this situation, the reasoning
process would necessarily include a balancing of the hardships to
the respective parties if the order sought is granted or refused.
Accepting that the Attorney General represents the public
interest, we are not persuaded that the considerations involved in
this proceses preponderate in favour of the moving party.

It is the position of counsel for the Attorney General that “[a]
stay would serve to send a clear message to all retailers and retail
employees that charges may continue to be laid under the Act
pending appeal and that convictions may ultimately result if the
appeal i8 successful”. Assuming that counsel’s proposition is
eorrect, we do not think that this is a consideration which carries
significant weight or reflects an appropriate purpose for exercising
the power to stay. Catzman J.A. expressed himself to the same
effect with respect to the interpretation and application of Rule
63. What must also be weighed in the balance is that, if the appeal
is unsuccessfill, those whose constitutional rlghts have been
infringed by the legislation will have been deprived of the benefit
of a judgment so declaring.

In the result, this motion is dismissed, with costs to the
responding parties in the appeal.

Motion dismaissed.

Regional Municipality of Peel and Attorney General of Ontario
v. Great Atlantic & Pacific Co. of Canada Ltd.,
Loblaws Supermarkets Ltd., Steinberg Inc.

(c.0.b. Miracle Food Mart) and Oshawa Group Ltd.

[Indexed 28 Feel (Regional Municipality) v.
Cireat Atlantic & Pacific Co. of Canada Ltd.)

C‘oun of Appeal, Dubin C.J.0., in Chambers August 8, 1990.

Civil procedure — Parties — Intervention — Applicant seeking to be added
as party or a5 friend of eoiirt in appeal of judgment that held statute unconsti.
tutional =and contrary to Canadian Charter of Rights and Freedoms —
Considerations -— Rulece of Civil Procedure, O. Reg. 560/84, rules 13.01, 13.02,

The applicant was a non-profit corporation whose objects included preserving
Sunday az a day of rest, monitoring all legislation besring on Sunday labour or
businesa and pressing for new legislation or amendment of existing law to minimize
activity on Sunday. While, historically, members of the applicant were drawn from
religious groups, the ma_)ontv of its members now were representatives of trade
unions, small retail businesses and trade associations. The applicant applied for
leave to intérvene as an added party or as a friend of the court in pending appeals
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of a judgment that held the Retail Business Holidays Act, as amended in
February 1989, unconstitutional and in contravention of the Canadian Charter of
Rights and Freedoms.

Held, subject to certain conditions, leave should be granted to the applicant to
intervene as a friend of the c<|mrt.

In determining whether an application for intervention should be granted the
matters to be considered were the nature of the case, the issues which arise and
the likelihood of the applicant being able to make a useful eontribution to the

b resolution of the appeal without cauging injustice to the immediate parties, In
constitutional cases, including cases under the Charter, there has been 2 relaxation
of the rules governing applivations for leave to intervene and an inerease in the'
desirability ¢f permitting intervention because the judgments {n these cases have s
great impact on others who are not immediate parties. In this case, although the
applicant’s argument may overlap with the argument of the Attorney General in

c gupport of the legislation the applicant represented a very large number of
individuals who had a direct interest in the outcome, had special knowledge and
expertise of the subject-matter and was in a position to place the issues in a
slightly different perspective from that of the Attorney General. Since the Retail
Business Holidays Act does not affect the applicant corporation as such or its
employees, it was not appropriate to grant leave as an added party under rule

g 18.01 of the Rules of Givil Procedure. Subject to certain conditions, it was appro-
priate to grant leave to intervene under rule 18.02 as a friend of the ¢ourt for the
purpose of rendering assistan:e to the court by way of argument.

Statutes referred to

Canada Business Corporotions Act, R.S.C. 1985, ¢, C-44
Canadian Charter of Rights and Freedoms
e Retail Business Holidoys Act, R.8.0. 1980, c. 453

Rules and reguiations referred to

Rules of Civi] Procedure, O. Reg., 560/84, rules 13.01 {am, O. Reg. 221/86, s. 1],
13.02, 13.03(2) [am. O. Reg. 221/86, &. 1]

APPLICATION for leave to intervene as added party or friend of
f the court.

David A. Mc¢XKee, for;People for Sunday Association of Canada,
applicant for leave to intervene.

Elizabeth C. Goldheryg and Hart Schwartz, for Attorney General
of Ontaric,

Eobert S. Russell and Freya J. Kristjanson, for Loblaws Super-
markets Ltd. '

Julian N. Falconer, for Great Atlantic & Pacific Co. of Canada
Litd. .

John B. Laskin and Kent E. Thomson, for Oshawa Group Ltd.
h Robert J. Arcand and Sharon M. Addison, for Steinberg Ine.

(e.0.b. Miracle Food Maxrt).
Angus 7. MeKinnon, for Hudson’s Bay Co.

DusiN C.J.0.:—This is an application by the People for Sunday
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Association of Canada :ffor leave to intervene as an added party or
ag g friend of the court in the appeals now pending from the
judgment [in the High| Court of Justice on June 22, 1990] of Mr.
Justice Southey [reported 78 O.R. (2d) 289, 90 C.L. L.C. 114,023],
who held that the Retail Business Hohdays Act, R.8.0. 1880, c.
453 (the Act), as amended in February 1989, is in contravention of
the Canadian Charter of Rights and Freedoms and is thereby
unconstitutional.

This is the first time that the constitutionality of the Retail
Business Holidays Act, as amended, has come before this court,
although it has twice before con31dered the constltutlonahty of 1ts
predecessor.

The applicant is a non-profit organization incorporated under the
Canada Business Corporations Act, R.S.C. 1985, c¢. C-44. The
current objects of the corporation include:

(&) To affirm Sunday as a unique weekly opportunity, for as many
people 2s possible, to enjoy spiritual, physical, moral and
cultural renewal, ‘

(b) To cultivate the conviction of Canadian people that the preser-
vation of Sunday as the national, weekly day of rest is
necessary for the well-being of the individual, the family and
the commumty,

(¢) To monitor careful! .y the drafting and enactment of all legis-
lation bearing on Sunday labour or business and to press for
new legiglation or amendment of existing law where deemed
necessary to rninimize activity on Sunday;

(d) To encourage active enforcement of laws protecting the
special status of Sunday.

Historically, the membership of the Association was drawn from
religious groups. While certain of such groups are 8till members of
the Association, the magonty of its members are representatives
of trade unions, srnall: retail businesses and trade associations.
Included in its members'ship ig a trade union, the majority of whose
members work in the!retaﬂ food sector. The membership also
includes retail ociations which represent small retail
businesses, often ownecl and operated by single families.

Over the wvesrs the!Association has taken an active role on
issues arising under the present statute, as well as its prede-
cessor, and, in particular, has addressed the role that
mumcmahtles play in the present Act, a core factor in the reasons
for judgrnent of Mr. Justice Southey.
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In constitutional cases, including cases under the Canadian
Charter of Rights and Freedoms, which is the case here, the
judgment has a great |impact on others who are not immediate
parties to the proceedings and, for that reason, there has been a
relaxation of the rules heretofore governing the disposition of
applications for leave to intervene and has increased the desir-
ability of permitting some such interventions.

The Attormney General for Ontario supports this application for
intervention, but it is opposed by all the other respondents. The
principal submission made by those who submit that leave to
intervene should not be granted is that the interests of those
whom the applicant represents are now fully protected by the
position bemg taken on the appeals by the Attorney General for
Ontario and, indeed, much of the evidence relied upon by the
Attorney Genersl in the proceedings before Mr. Justice Southey
was drawn from sources that the applicant represents.

However, in my opinion, that is not a sufficient reason in this
case to deny leave to intervene. The role of counsel for the
Attorney General for Ontario is to support the constitutionality of
the province’s legislation. Although the argument may overlap,
the applicant represents a very large number of individuals who
have a direct interest in the outcome, has a special knowledge and
expertise of the subject-matter and is in a position to place the
188ues in a slightly different perspective than that of the Attorney
General.

It was also gubmitted that the applicant had considered seeking
the right to intervene in the proceedings before Mr. Justice
Southey and declined to do so and, therefore, should not be
permitted to intervene now. However, I do not think that the
failure to apply for 1111;61 vention before Mr. Justice Southey should

foreclose the appnca.nt 5 opportunity for seeking intervention at
this stage.

Although much has b2en written as to the proper matters to be
considered u determining whether an application for intervention
should be granted, in the end, in my opinion, the matters to be
considered are the nature of the case, the issues which arise and
the likelihood of the applicant being able to make a useful contri-
bution to the resolution' of the appeal without eausing injustice to
the immediate pari,les

The relevant prowsmns of our rules of practice relating to inter-

vention [Rules of Civil Procedure, O. Reg. 560/84, rules 13.01 {am.
O. Reg. 221/88, s. 1], 13, 02, 13.03(2) [am. O, Reg 221/86, s. 1]]
are as follows:
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18.01(1) Where a person who is not a party to & proceeding claims,
(a) aninterest in the subject matter of the proceeding:

() that he or she meay be adversely affected by a judgment in the
proceeding; or

(¢) that there exists between him or her and one or more of the parties
to the proceeding a question of law or faet in cornmon with one or
more of the qu.estiong in iasue in the proceeding,

the person may move forr leave to intervene as an added party.

{2) On the motion, the court ghall consider whether the intervention will
unduly delay or prejudice the determination of the rights of the parties to the
proceeding and the court may add the person as 2 party to the proceeding and
may make such erder as is just.

13.02 Auny person may, with leave of a judge or at the invitation of the
presiding judge or rnaster, and without becoming a party to the proceeding,
intervene as a friend of the court for the purpose of rendering assistance to
the court by way of argument.

18,03(2) Leave to intervene as an added party or as a friend of the court in
the Court of Appeal may be granted by a panel of the court, the Chief Justice
of Ontario or the Associate Chief Justice of Ontario.

It is apparent that the Retail Business Holidays Act does not
affect the applicant corporation as such or its employees, and I do

not

think that leave to intervene as an added party pursuant to

rule 13.01 would be appropriate.

However, in my opiaion, it is appropriate to grant leave to
intervene under rule 13.02, as a friend of the court, for the
purpose of rendering asgistance to the court by way of argument.

In the result, I would grant leave to the applicant to intervene
on such a basis subject to the following conditions:

1
2)
(3

4)

that the applicant takes the record as it is and will not be
permitted to adduce further evidence;

that it wiil not seek| costs on the appealg, but that costs may
be awardad agairst it;

thav it file its factums within seven days of having been served
with the facturns of the Attorney General for Ontario;

that the costs of this spplication will be costs in the appeal.

Order accordingly.
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